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UNTANGLING THE PREEMPTION
DOCTRINE IN TOBACCO CONTROL
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What is Preemption?

Preemption refers to the legal doctrine that estab-
lishes a general framework through which the laws
of different levels of government interact. Due to
the hierarchical structure of government, the laws
of lower government units have to yield to higher
government laws when there is conflict.! Thus,
federal laws can preempt conflicting state law,?
and likewise, state law can preempt the laws of
lower state political subdivisions, such as coun-
ties, cities, and towns. When a law is preempted, it
is invalid and has no effect. In a local tobacco con-
trol context, preemption removes decision-making
authority from local governments and centralizes
it in the federal and state governments.

Preemption may be express or implied. Express
preemption refers to those instances in which a
legislature has explicitly indicated its intention

to preempt certain types of laws made by lower
government units.? The Federal Cigarette Labeling
and Advertising Act (FCLAA), for example, con-
tains a provision expressly preempting state gov-
ernments from regulating cigarette advertising.*
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Implied preemption, on the other hand, arises
when the legislature's intent is implicitly con-
tained in a legislation's structure and purpose.®
Courts have generally recognized two types of
implied preemption: (i) field preemption, where a
law so thoroughly occupies a legislative field that
it would be reasonable to infer that the legislature
left no room for the lower government to supple-
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ment it;® and (ii) conflict preemption, which, as the name suggests, arises when lower govern-
ment laws conflict with or are incompatible with the higher government's legislative objectives.’

Although these types of preemption are neatly classified in discrete conceptual categories,
they often overlap,® making preemption questions difficult to answer with any certainty. To
compound this uncertainty, courts have not applied preemption tests consistently.” Conse-
quently, the murkiness that surrounds the nature and scope of preemption can frustrate and
chill local public health efforts.

The Role of Localities in Advancing Public Health

The role that local communities play in the advancement of public health cannot be overstated.
Localities, for example, have historically served as avenues for policy experimentation and have
been at the forefront of adopting innovative policies that protect the public from the deleteri-
ous health effects of tobacco use.® The success of such innovative policies has, in turn, spurred
other localities, states, and even the federal government, to adopt tried-and-tested policies to
improve public health on a larger scale." In 1994, for instance, the City of Baltimore adopted

an ordinance prohibiting cigarette billboards located in certain parts of the city,”? becoming the
first local government to adopt such a measure.”® Following Baltimore's lead, by 1998, numer-
ous localities in the United States, including twenty-five of the most populous cities, had adopt-
ed similar restrictions.'

Also, in 2012, the City of Providence, Rhode Island, enacted an ordinance prohibiting most re-
tailers from selling flavored tobacco products.” The ordinance withstood a preemption lawsuit,
and Providence successfully implemented the law.' The successful adoption and implementa-
tion of the Providence flavor restriction ordinance continues to provide a model for other local-
ities to adopt similar tobacco control strategies.” These examples illustrate how polices at the
local level can engender a widespread pattern of policy innovation. If local policy experimen-
tation is instead preempted, policies such as flavor restrictions and cigarette advertisements
may never be embraced by other jurisdictions.”

Preemptive laws also prevent localities from adopting policies that are tailored to meet local
needs. Our federal and state governments are composed of diverse constituencies, and poli-
cies adopted on a broad national or state level rarely address issues unique to those local com-
munities in an equitable fashion. In order to address community-specific public health issues,

it is therefore important that local communities retain the power to adopt public health mea-
sures tailored to their needs.”” From a health equity standpoint, the use of local knowledge to
forge community-specific solutions enables localities to employ a targeted approach to combat
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health disparities and ensure equitable access to better public health.?° Additionally, public
health policies are most likely to succeed when they are adopted in a democratic process that
ensures meaningful and direct engagement by the people most affected.?’ Localities are in the
best position to provide this type of engagement with stakeholders in the public.

Given the negative impact of preemption on public health, all stakeholders should understand
the nuances of preemption, how to spot it, and how it affects public health efforts. In the
tobacco control realm preemption manifests itself in various ways, and, in some instances, it
is difficult to determine whether a locality has the authority to adopt a particular public health
measure. The purpose of this publication is to highlight a range of laws and court decisions
dealing with preemption to show the ways in which it can hinder local tobacco control.

Local Government Power

To understand preemption and the role localities play in advancing public health, it is helpful

to understand as well the authority localities typically possess and the source of local powers.
It is generally accepted that local governments do not possess inherent powers — they can
only exercise powers granted by the state government. States vary in the way they control their
local governments. While some local governments are viewed as merely agents or administra-
tive subdivisions of their state governments (non-home rule local governments),? other states
permit local self-government, which gives localities extensive authority to make their own
policy decisions (home-rule local governments).?

In most states, non-home rule local governments “may act only in areas and in ways specified
by the state government.”?* This narrow interpretation of local government power is known as
Dillon’s Rule. According to Dillon’s Rule, the total scope of local governmental powers consists
of (1) powers expressly granted; (2) powers implied from expressly granted powers; and (3) in-
dispensable powers that localities must have in order to function.?> Thus, these localities have
only enumerated powers,? and when the state legislature is silent on a subject localities may
not regulate that subject.?” For non-home rule locality to adopt a particular policy, it has to look
first at state law to determine whether it has been granted the necessary authority. If a “fair,
reasonable, substantial doubt” exists as to whether a locality has certain powers, the doubt is
resolved against the locality.? Consequently, not only does Dillon’s Rule limit local authority to
address different aspects of public health, it also creates uncertainty as to the existence and
scope of local power, which chills local public health efforts.?

Recognizing limitations imposed upon localities by Dillon’s Rule, some states have instead ad-
opted the home rule doctrine. Although home rule arrangements vary across the United States,
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the general understanding is that home rule serves both as a grant of power to localities and a
limitation on state control of these localities.>® Under the home rule doctrine, localities decide
for themselves the form of local government they desire and the scope of its powers. Unlike
localities under the Dillon’s Rule regime, which have to look for specific enumeration of pow-
er to act, local public health efforts in home rule jurisdictions may enact regulations in areas
where state law is silent. Public health efforts in home rule localities are not as bedeviled by the
uncertainties of the existence and scope of authority as those under Dillon’'s Rule. Comment-
ing on the significance of the home rule doctrine, one local government scholar has noted that
“home rule has made a fairly substantial addition to local powers, and in many instances, local
governments may not have appropriated or used the delegated power to its full extent.”>" Un-
der home rule authority, localities are able to adopt robust, innovative public health measures
without looking to state law for express authorization to do so.

Note that Dillon’s Rule deals with the general existence of local authority, whereas preemp-
tion occurs where such local authority would exist but for the actions taken by a higher level
of government. Dillon’s Rule issues are typically evaluated prior to assessing whether or not a
particular governmental action is preempted.

Express Preemption

A Lesson from South Dakota

SOUTH

As noted above, preemption questions are determined by analyzing the legislature’s in- DAKOTA

tent,> and, in some cases, the intent can be expressly stated in the statute's text. In cases
where the concern is about express preemption, ascertaining whether a locality has the
authority to regulate is often relatively straightforward. South Dakota’s tobacco preemp-
tion statute, for example, explicitly preempts a broad swath of tobacco control policies.
S.D. Codified Laws § 34-46-6 specifically states:

Enforcement of this chapter shall be implemented in an equitable and uniform manner
throughout the state so as to ensure the eligibility for and receipt of any federal funds or grants
that the state now receives or may receive relating to the provisions of this chapter. For the
purposes of equitable and uniform regulation and implementation, the Legislature through this
chapter is the exclusive regulator of all matters relating to the distribution, marketing, promo-
tion, and sale of tobacco products.®

As the above text shows, South Dakota law explicitly withdraws from local governments the
authority to adopt tobacco control measures and centralizes it in the state legislature as “ex-
clusive regulator.” By looking at the text of this statute, it is readily apparent that South Dakota
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law preempts localities’ authority to regulate the distribution, marketing, promotion, and sale
of tobacco products. This has broad policy implications. For example, under current South
Dakota law, a locality may not adopt an ordinance prohibiting the sale of tobacco to a person
under 21 years of age because local regulation of tobacco sales is expressly preempted.3*

Ambiguous Express Preemption

Lessons from South Carolina and Nevada

NEVADA

Even in cases where there is express preemption, a statute’s preemptive scope may
be difficult to determine. Although this issue may arise in different instances, it cer-
tainly occurs when the express preemption statute is ambiguously written. The South . .
Carolina law governing youth access to tobacco provides one example of an express
preemption statute with unclear scope, due to its ambiguous wording. The preemp- SOUTH
tion statute, in relevant part, states:

CAROLINA

Sections 16-17-500, 16-17-502, and 16-17-503 [—sections addressing youth access to tobacco
products —] must be implemented in an equitable and uniform manner throughout the State
and enforced to ensure the eligibility for and receipt of federal funds or grants the State re-
ceives or may receive relating to the sections. Any laws, ordinances, or rules enacted pertaining to
tobacco products or alternative nicotine products may not supersede state law or regulation.®

At first blush, the South Carolina youth access preemption statute appears to be limited to
youth access. However, by including a general reference to tobacco products or alternative nic-
otine products (in sentence emphasized above), it was argued that this law preempted all local
regulation of tobacco products and alternative nicotine products. The scope of this ambiguous
express preemption provision was litigated in two county courts, which issued two conflicting
decisions.? It was not until the South Carolina Supreme Court stepped in that the preemption
question was partially resolved—to the extent that localities can now regulate smoking.*’

The South Carolina Supreme Court resolved questions surrounding this statute’s preemptive
reach in Foothills Brewing Concern, Inc. v. City of Greenville,*® a case where restaurant and bar
operators challenged the City of Greenville's ordinance that comprehensively regulated smok-
ing in public places. In the Foothills case, the challengers argued that the statute preempted
not only youth access but also the regulation of public smoking. The South Carolina Supreme
Court, however, rejected this argument and concluded that the plain reading of the preemption
statute showed that it only preempted local regulation of youth access, not the entire “field” of
public smoking regulation.
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State House, Columbia, South Carolina.

Despite this ultimate victory, the Greenville clean indoor air ordinance had been successfully
challenged in the lower court and it was not until after almost a year and a half of litigation
that this preemption question was finally resolved by the South Carolina Supreme Court. The
Foothills case is a good example of how an unclear preemption statute can not only chill local
tobacco control efforts but also derail local tobacco control efforts through lengthy and costly
litigation. Unclear preemption statutes like this are more challenging for localities with limited
budgets, which may not have the resources to sustain protracted legal battles.

Ambiguous express preemption statues are not unique to South Carolina. In fact, Nevada’s
preemption of more-stringent local youth access laws is similar to South Carolina’s in several
respects. Section 202.249(4) of the Nevada Code states:

Except as otherwise provided in subsection 5, an agency, board, commission or political subdi-
vision of this state, including, without limitation, any agency, board, commission or governing
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body of a local government, shall not impose more stringent restrictions on the smoking, use, sale,
distribution, marketing, display or promotion of tobacco or products made or derived from tobacco
than are provided by [sections] 202.2491, 202.24915, 202.2492, 202.2493, 202.24935 and
202.2494 [—the sections governing youth access].

Looking at the Nevada code sections governing youth access, it would appear that the statute’s
preemption reach would be limited to local laws regulating the furnishing of tobacco products to
minors. However, the Nevada statute’s general reference to other areas of tobacco control —i.e.,
smoking, use, sale, distribution, marketing, display or promotion of tobacco or products made or
derived from tobacco — creates an ambiguity making its preemption reach potentially broader.

In practice, unclear preemption statutes, such as Nevada's and South Carolina’s, frustrate
local tobacco control efforts because they create uncertainty regarding what areas of tobacco
control can be addressed on a local level. Additionally, special interest groups like the tobacco
industry capitalize on the confusion created by ambiguous preemption statutes to threaten
localities with lawsuits if they adopt public health measures.*®

Uniformity and Conformity Requirements

A Lesson from Wisconsin

WISCONSIN

In other instances, even when a law does not expressly preempt a particular subject of
local tobacco control, it may be implicitly preemptive if it emphasizes the need for uni-
formity on the state level.*° In most cases where there is the potential for implied “field”
preemption, it is hard to determine from the statutory text alone whether the legislature
has intentionally withdrawn the authority of local governments to adopt certain tobacco
control measures.

This type of preemption challenge was successfully used in U.S. Oil Inc. v. City of Fond Du Lac*
to strike down a tobacco control ordinance in Wisconsin. The U.S. Oil case involved a city
ordinance restricting the use of self-service displays that enabled customers to access cig-
arettes without the assistance of a clerk. Various business owners challenged the ordinance
claiming that “because the state legislature had enacted comprehensive regulations governing
the sale and use of tobacco, the city had overstepped its police power when it enacted [the]
ordinance.”*? The Wisconsin Court of Appeals agreed with the challengers and concluded the
ordinance was invalid because the state preempted the entire field of tobacco distribution reg-
ulation when it enacted particular statutes governing tobacco.
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Central to the U.S. Oil Court decision was a provision in the state cigarette statute stating that
“[cigarette tax statutes] shall be construed as an enactment of statewide concern for the
purpose of providing a uniform regulation of the sale of cigarettes.”** Although the statute only
specifically required uniformity in cigarette taxation, the court nevertheless extended this ciga-
rette taxation requirement “to all aspects of tobacco distribution.”4

In addition to finding field preemption based on the uniformity requirement, the U.S. Oil Court
determined that local authority to regulate selling of tobacco using self-display services was
preempted because the Wisconsin youth access statute required local ordinances to strictly
conform with it. Although the text of the statute explicitly limits the “strictly conform” lan-
guage to youth access, the court read it so broadly as to prohibit localities from regulating even
those areas of tobacco control on which state law was silent.*> Moreover, the court's decision
in U.S. Oil did not address any limits to the preemptive scope of the cigarette tax and tobacco
distribution laws it found. Therefore, to this day it remains unclear whether a Wisconsin locali-
ty may, for example, restrict the sale of flavored tobacco products.

The U.S. Oil case illustrates how seemingly distinct provisions within a tobacco statutory struc-
ture can be read broadly by a court to preempt most local tobacco control law.

Preemption by Statutes of General Application

Lessons from Michigan and lowa

IOWA
Preemption can arguably also be found in other statutes of general application that
do not specifically address tobacco. In Michigan, for example, the state Age of Major-
ity Act*® — a legislation of general applicability — has been used to challenge a local . .
ordinance raising the minimum age for tobacco purchase to 21 years.*’ The preemption
proponents in this case argue that raising the minimum age for tobacco purchase to MICHIGAN

21 years conflicts with a state statute that expressly bars laws that treat people aged

between 18 to 21 years differently from people over 21.%8 This interpretation of the Michigan
Age of Majority Act relating to preemption of local regulation stems from Michigan’s history

of tobacco regulation at the state level. For many years, Michigan law (the Youth Tobacco Act)
prohibited the sale of tobacco to persons under 21 years. In 1972, that law was amended to
permit 18-year-olds to purchase tobacco. In the same year, the Age of Majority Act also took
effect, changing the definition of an “adult” from 21 years to 18 years. The proponents therefore
argue that by enacting two statutes with corresponding age provisions, the legislature intended
to preempt local laws that set inconsistent age requirements.* The case challenging the Michi-
gan county ordinance is currently ongoing.
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Capitol Building, Lansing, Michigan.

A recently enacted lowa statute is another example of a general law outside tobacco-specific
legislation that would preempt local tobacco regulation. The lowa local government law con-
tains provisions that generally circumscribe local government powers. lowa Code § 331.301(6)
(c)(M), which limits a county's power to impose certain restrictions on consumer merchandise,
specifically states:

A county shall not adopt an ordinance, motion, resolution, or amendment that sets standards
or requirements regarding the sale or marketing of consumer merchandise that are different
from, or in addition to, any requirement established by state law.

Consumer merchandise, which would include tobacco products, is defined as “merchandise of-
fered for sale or lease, or provided with a sale or lease, primarily but not exclusively for personal,
family, or household purposes, and includes any container used for consuming, carrying, or trans-
porting such merchandise.”*° This same broad preemptive restriction is also imposed on cities.”

These examples from Michigan and lowa illustrate how difficult preemption questions can be
to parse. In some cases, even a thorough review of tobacco legislation may not be enough to
assess whether a locality has the authority to regulate tobacco. Thus it is very important to
seek the assistance of an attorney who is familiar with the laws of a particular jurisdiction prior
to undertaking any tobacco control efforts at the local level.
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The Way Forward

Preemption laws are not permanent fixtures in legal structures, and, just like any other law,
they can be amended or repealed. In the last thirteen years, at least seven states have success-
fully repealed laws preempting local authority regulating smoking.> In Oregon, for example,
prior to 2009, state law prohibited local governments from restricting smoking in certain pub-
lic places.>® The Oregon preemption statute, however, was successfully repealed by a 2007 bill
that became effective January 1, 2009.5

Conclusion

Preemption can be a thorny issue when it comes to assessing a local government'’s ability to
adopt tobacco control measures. Preemption arises in different forms, and a locality’s ability to
address tobacco may be preempted by laws both within and outside tobacco-specific legisla-
tion. Even in cases where preemption is explicit, the breadth of such preemptive statutes may
be difficult to determine. The uncertainty that preemption presents can frustrate local tobacco
control efforts, as localities become wary of adopting measures that could potentially lead to
protracted and costly legal battles. To guard against the uncertainty that preemption presents,
it is advisable for legislatures to explicitly preserve local control in all tobacco legislation. In-
cluding a “savings clause” in a law addressing tobacco goes a long way toward preserving local
control and policy innovation. For example, when the Family Smoking Prevention and Tobacco
Control Act was enacted, it included a savings clause explicitly stating that it does not preempt
state and local governments from enacting more stringent restrictions governing tobacco sales
and distribution, youth possession, tobacco use, fire safety standards, or taxes on tobacco
products.> Adopting similar provisions in future tobacco legislation would help to preserve
local authority and guard against preemption threats from the tobacco industry.

This publication was prepared by the Tobacco Control Legal Consortium, a program of the Public Health Law Center
at Mitchell Hamline School of Law, St. Paul, Minnesota, and was made possible with funding from the American
Cancer Society Cancer Action Network.

The Public Health Law Center provides information and legal technical assistance on issues related to public health.
The Center does not provide legal representation or advice. This document should not be considered legal advice.
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mean that they are rigidly distinct. Indeed, field pre-emption may be understood as a species of conflict pre-emption:
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exclude state regulation.”)

See Paul Diller, Intrastate Preemption, 87 B.U. L. Rev. 1113, 1116 (2007) (discussing how state courts have applied preemp-
tion tests inconsistently, thus creating confusion that invites preemption challenges that would not have been brought if
the law were clearer).
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democracy.” 285 U.S. 262, 311 (1932).
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42 Id. at 591.
43 Wis. Stat. §139.43.
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EMPTION FACT SHEET (2017).

53 The prior preemption statute, Or. Rev. Stat. § 433.863, provided: “A local government may not prohibit smoking in any
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